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PETITION FOR ARBITRATION BY )
ITC*"DELTACOM COMMUNICATIONS, ) DOCKET NO. 99-00430
INC. WITH BELLSOUTH )
TELECOMMUNICATIONS, INC., )
PURSUANT TO THE )
)

TELECOMMUNICATIONS ACT OF 1996

PRE-HEARING BRIEF OF ITC*"DELTACOM COMMUNICATIONS, INC.

COMES NOW, ITC"DeltaCom Communications, Inc. (“ITC*DeltaCom”),
pursuant to the request of the request of the Hearing Officer and the Rules of the Tennessee
Regulatory Authority (“TRA” or “Authority”), and hereby submits this pre-hearing brief. This
brief addresses certain issues identified by Hearing Officer Gary Hotvedt at the Prearbitration
Conference held on August 4, 1999.

I. PROCEDURAL MATTERS

With regard to the three procedural issues raised by Judge Hotvedt,
ITC"DeltaCom: (1) expressly agrees to abide by the Rules of Practice and Procedure Governing
Proceedings Under Section 252 of the Federal Telecommunications Act of 1996; (2) has no
objection to TRA Staff asking direct questions to the witnesses at the arbitration hearing; and (3)

will jointly submit with BellSouth a matrix of unresolved issues under separate cover.



. REMEDIES OR PERFORMANCE GUARANTEES

A, Introduction

In addition to the procedural issues addressed above, and in response to an
argument by BellSouth, Judge Hotvedt and the TRA Staff requested that the parties submit briefs
regarding the merits of arbitrating the issue of contractual remedies or performance guarantees.’
At the prearbitration conference, BellSouth raised objections to certain issues relating to
remedies and performance guarantees raised in ITC DeltaCom’s Petition for Arbitration, arguing
that those issues are not arbitrable by the TRA. In effect, BellSouth asks the TRA to decide these
issues on the merits in favor of BellSouth, without considering any evidence. BellSouth does not
want the TRA to hear any evidence regarding remedies or performance guarantees because it
recognizes that the inclusion of performance guarantees in its interconnection agreement with
ITC"DeltaCom will create financial incentives that make the agreement more than just a paper
statement of promises. Put simply, BellSouth asks the TRA to deliver summary adjudication on
issues which go to the very heart of whether BellSouth’s Interconnection Agreements will have

true binding effect.” Not surprisingly, this issue is of great importance to ITCDeltaCom and all

! BellSouth also may assert that some issues presented at the prearbitration

conference were outside the scope of the Petition or covered in other arbitrations. These are
referred to as Issues 2(b)(ii) and 2(b)(iii) in the Petition. The Hearing Officer did not direct
ITC"DeltaCom to brief this issue, but did ask BellSouth to submit any argument it may have in its
brief. (T. 104-5) To the extent BellSouth argues that the issue as articulated at the prearbitration
conference by ITC"DeltaCom representative Hyde (see, e.g. T. 113) is outside the scope of the
Petition, ITC"DeltaCom will respond in writing in a reply brief. Regarding Issue 2(c)(x), the
parties will submit agreed-upon language in the issues matrix under separate cover.

? Based on a prehearing conference at the Florida Public Service Commission on July 28,
1999 and inferences during Prearbitration Conference at the TRA on August 4, 1999, BellSouth
seems to take the position that the following issues are not arbitrable: 1(a), 1(b), 2(c)(iv),
2(c)(vi), 2(c)(xiv)(b), 6(c) and 8(f).



other would-be local competitors. BellSouth’s request to dismiss these issues without
consideration of any evidence should not be taken lightly.
B. The Context In Which the TRA Must Consider this Issue

BellSouth is, and will continue to be, a direct competitor of ITC DeltaCom.
BellSouth also enjoys unique market power because it controls the local telephone network in
much of the state of Tennessee. Because BellSouth is a direct competitor of ITC"DeltaCom, it
has economic incentives to provide better service to its own customers and subsidiaries than it
provides to ITC"DeltaCom. This is not because the employees of BellSouth are bad people -- it
simply is the reality of the telecommunications marketplace. For now, an argument can be made
that BellSouth’s incentives to provide better service to its own customers are somewhat mitigated
by its desire to receive approval from the Federal Communications Commission (“FCC”) to
provide in-region interLATA services under Section 271 of the Telecommunications Act of 1996.
However, even with the counterweight of Section 271, the overwhelming economic incentives for
BellSouth are to deliver a lesser service to and on behalf of its competitors such as
ITC DeltaCom.

ITC"DeltaCom has asked that the Authority approve an interconnection
agreement with BellSouth that contains various performance measures and guarantees designed
to protect it from discriminatory treatment over the long-term (i.e., even after BellSouth is given
Section 271 authority). In particular, ITC DeltaCom has proposed financial incentives to
BellSouth, or “antibacksliding measures,” which will ensure that the promises in BellSouth’s
interconnection agreement with ITC DeltaCom are backed by more than simply a “trust us” or a

“sue me” invitation to seek remedies for failure to perform through the courts. Of course, if a



dispute arises regarding the facts relating to a particular nonperformance, or if there is a refusal by
one party to adhere to the performance guarantees contained in the interconnection agreement,
the appropriate forum for redress may be the courts. However, it is impractical and does not
benefit Tennessee consumers to require that each instance of nonperformance be addressed in the
courts. Indeed, such a requirement would greatly hamper the efforts of would-be competitors
such as ITC"DeltaCom to bring the benefits of competition to Tennessee consumers.

C. ITC”DeltaCom’s Request

ITC*DeltaCom asks the TRA to arbitrate a dispute between BellSouth and
ITC"DeltaCom regarding whether certain performance guarantees or remedies should be included
in their interconnection agreement in Tennessee. The parties attempted to negotiate this issue, but
those negotiations reached an impasse. ITC"DeltaCom petitioned the TRA for arbitration of this
issue under Section 252(b)(1) of the Telecommunications Act of 1996 (the “Act”). The TRA has
authority to act as the arbitrator regarding this “open issue” between the parties pursuant to its
authority and duties under Section 252 of the Act.

Conceptually, the remedies ITC"DeltaCom asks the TRA to arbitrate can be best
understood through a simple analogy. For purposes of the analogy, assume a high school
contracts with a bus company to transport its football team to all away games. Travel times are
computed and the bus company and the school agree the team must be picked up no later than
5:00 p.m. to be on time for a 7:00 p.m. kickoff' for its first away game. The bus company does
not arrive to pick up the team until several hours after 5:00 p.m. The team arrives late and loses

the game by forfeit. The school should not be required to pay the bus company. Indeed, a sound



contract for such transportation must include language that provides for a waiver of the bus
company’s charges in the case of such nonperformance.

Assume this experience is repeated for the next two games and the school is
effectively precluded from competition by the habitually delinquent bus company. Certainly, the
charges for those two trips should be waived and perhaps there should be additional remedies
available to the school. Indeed, without such remedies there is no incentive to the bus company
to perform. The need for such performance guarantees is exacerbated by the fact that the bus
company is the only provider of transportation and the owner of the bus company is a supporter
of one of the rival schools. Of course, in considering this analogy, the TRA must think of
BellSouth as the bus company. BellSouth owns the only ubiquitous telephone network in large
parts of Tennessee and is a direct competitor of ITC DeltaCom. Without strong contractual
remedies, the opportunity and incentive for BellSouth to perform in a manner that harms
ITC"DeltaCom is overwhelming.

If given an opportunity, ITC"DeltaCom will present evidence supporting the need
for the language in its proposed interconnection agreement which provides incentives for
BellSouth to keep its promises. At bottom, all ITCDeltaCom asks of the Commission is an
opportunity to present its evidence on this issue. The issue of remedies or performance
guarantees is not novel to this proceeding. The Texas Public Utilities Commission and the
California Public Utilities Commission are actively developing performance guarantees to be
applied to incumbent local exchange carriers. Indeed, in Texas, Southwest Bell Communications
(“SBC”) agreed to such guarantees and submitted them to the Texas commission for approval.

ITC"DeltaCom intends to present evidence relating to the experiences from other jurisdictions to



the TRA, and to relate ITC DeltaCom’s first hand experiences with BellSouth’s performance in
the past few years.
D. BellSouth’s Position

BellSouth seeks to deprive the TRA and its Staff of the opportunity to consider
evidence supporting the need for remedies and performance guarantees. BellSouth will argue that
the TRA may not arbitrate an open issue between parties which relates to performance measures
and guarantees. Specifically, BellSouth’s position is that the TRA does not possess the authority
to impose “damages” or “penalties,” and that it necessarily follows that the TRA may not
approve an interconnection agreement -- a contract between the parties -- which provides
incentives to BellSouth to perform under that agreement. BellSouth’s position is inconsistent
with previous decisions of the TRA, and contrary to BellSouth’s own filings. ITC"DeltaCom has
not requested that the TRA impose damages if BellSouth commits a material breach of the
interconnection agreement. ITC"DeltaCom’s Petition proposes various provisions under which
both parties would be required to compensate the other when certain performance does not occur.
Whether referred to as “performance measures,” “damages,” or “penalties,” the TRA would not
be required to impose or award anything for a breach of the interconnection agreement. Rather, a
system of charges will be adopted which recognizes that no party should have to pay the same
price for failed services as it does for successfully performed services.
E. The NEXTLINK Case.

The Authority addressed this issue in a recent arbitration case between
NEXTLINK Tennessee L.L.C. (“NEXTLINK”) and BellSouth. See In Re: Petition of

NEXTLINK Tennessee L.L.C. for Arbitration of Interconnection with BellSouth



Telecommunications, Inc., TRA Docket No. 98-00123. In its First Order of Arbitration Award
(hereinafter “Order”), the Authority addressed whether the interconnection agreement between
NEXTLINK and BellSouth should include remedies to address BellSouth’s failure to meet
performance measures or loop provisioning intervals to which the parties had agreed. TRA
Docket No. 98-00123, Order, p. 16. A review of the Authority’s decision on this issue
demonstrates that BellSouth’s argument that the TRA has ruled that it may not arbitrate issues
relating to damages or remedies is simply incorrect.

The TRA did not reach the issue of appropriate remedies in the NEXTLINK case
because the evidentiary record adduced in that case was insufficient to support a resolution of the
issue. NEXTLINK proposed a series of self-executing remedies relating to failure to meet
performance measures and agreed-upon loop provisioning intervals. Although the TRA did not
make an explicit finding that such remedies were appropriate, the order hardly rejected the TRA’s
authority to arbitrate such provisions in interconnection agreements. The Authority concluded
that “it is not possible to fashion remedies based on the evidentiary record developed in this
arbitration proceeding,” and thus did not establish such remedies due to the lack of support
therefor in the evidentiary record. Id.

The true basis of the NEXTLINK order regarding remedies, therefore, is that
NEXTLINK failed to submit sufficient evidence which would enable the Authority to fashion
remedies within the interconnection agreement at issue. ITC~DeltaCom intends to present
sufficient evidence which will demonstrate that self-effectuating performance measures and
guarantees are essential to its interconnection agreement with BellSouth and are crucial to the

success of Tennessee’s competitive telecommunications marketplace.



F. BellSouth’s Existing Tariffs and Proposed Interconnection Agreement.

BellSouth’s position is inconsistent with its own tariffs. BellSouth argues that the
TRA is not empowered to approve an interconnection agreement which contains self-effectuating
performance measures, and yet BellSouth’s very own tariffs, approved by the Authority, contain
performance measures and guarantees. Apparently, according to BellSouth, what is acceptable
for BellSouth’s own tariffs is not good enough for its interconnection agreement with
ITC DeltaCom. Some well-known examples of penalties in BellSouth’s local exchange tariffs are
late fees and returned check charges to consumers of BellSouth. The tariffs that permit the
imposition of these penalties are approved by the various state regulatory authorities throughout
the BellSouth region, including the Authority. Clearly the TRA has authority to approve penalties
as part of a tariff which governs the relationship between BellSouth and its retail customers.
Likewise, the interconnection agreement at issue in this case governs the relationship between
ITC"DeltaCom and BellSouth. ITC DeltaCom is a customer of BellSouth. Late fees and
returned check charges are not the only examples of remedies or “penalties” which BellSouth
seems to find acceptable. Indeed, in some cases, BellSouth’s tariffs impose remedies on
BellSouth for failure to perform. BellSouth’s Access Services Tariff contains several examples of
performance guarantees, the type of provisions to which BellSouth so strenuously objects to even
discussing in this proceeding.

For example, Section E7.4.1.A.3. of BellSouth’s Access Services Tariff provides a
list of services offered by BellSouth which “are eligible for credit of nonrecurring charges under
“Service Installation Guarantee’ found in E.2.4.10.” This list includes the following services:

Voice Grade, Wired Music, Digital Data Access service, High Capacity service, SMARTPath



service, Commercial Quality Video, and SMARTRing service. Section E2.4.10 states that
BellSouth “assures that orders for services to which the Service Installation Guarantee applies will
be installed and available for customer use no later than” a specified date. Further, the failure of
BellSouth to meet this commitment for installation of those services “will result in the credit of an
amount equal to the nonrecurring charges associated with the individual service having the missed
Service Date being applied to the customer’s bill.” Section A.12.20.3 of the Tariff is even more
explicit. This section addresses “MultiServ Service” and provides that “[i]f the subscriber is not
completely satisfied with MultiServ service within ninety (90) days of the effective billing date”
(emphasis added), certain charges will be refunded, including nonrecurring and recurring charges
for certain rate elements, and service charges. Under the language excerpted above, BellSouth is
required to waive or refund certain charges if it fails to perform in a timely manner the services
which it is obligated to perform. ITC"DeltaCom urges the TRA to grant the opportunity to
present evidence in support of the proposition that similar waivers and refunds should be
incorporated in the interconnection agreement that is at issue in this docket.

In another obvious inconsistency, BellSouth asks the TRA to take jurisdiction and
approve performance guarantees and remedies in this docket. BellSouth has proposed language
which would require ITC"DeltaCom to pay a penalty when it overstates the Percent Interstate
Usage (“PIU”) and Percent Local Usage (“PLU”).> BellSouth has proposed that in the event of
an overstatement of the PIU or PLU, the party responsible for the overstatement shall reimburse

the auditing party for the cost of the audit. Depending upon the scope of the audit, this remedy

3 See BellSouth’s Proposed Interconnection Agreement at Attachment 3, Section 1.4.
BellSouth has not submitted it proposed Interconnection Agreement in Tennessee but has done so
elsewhere and has used this “template” throughout the negotiations with ITC"DeltaCom.

9



could be many thousands of dollars. BellSouth submits this as an issue to be arbitrated by the
TRA. Apparently, this is a remedy that BellSouth thinks is appropriate for arbitration.
G. BellSouth Has Proposed Self-Effectuating Performance Measures to the FCC.

BellSouth has acknowledged the need for a “self-effectuating penalty or
enforcement measurement” in a recent ex parfe communication with the FCC. In an attempt to
obtain approval to enter the long distance market pursuant to Section 271 of the
Telecommunications Act of 1996, BellSouth agreed that such remedies are appropriate in
arrangements between BellSouth and CLECs. BellSouth’s Proposal for Self-Effectuating
Enforcement Measures, April 8, 1999.* 1t is distressing and hypocritical that BellSouth
acknowledges the importance of such measures, and even considers them proper before the FCC,
but somehow maintains that they are not proper issues for its interconnection agreement with
ITC"DeltaCom in Tennessee.

III. CONCLUSION

Performance measures and guarantees are essential to a meaningful and effective
interconnection agreement that provides fairness to both parties, as well as needed incentives for
performance. ITC"DeltaCom understands BellSouth may disagree. Regardless of the relative
merits of the parties’ positions, the Authority should arbitrate whether these self-effectuating
performance measures should be contained within the interconnection agreement that is the
subject of this docket. ITC"DeltaCom is not asking the Authority to award damages or enforce
penalties against BellSouth for a specific failure, but simply to arbitrate the issue of whether the

self-effectuating performance measures proposed in the Petition for Arbitration should be part of

* A copy of this ex parte communication is attached hereto as Exhibit A.

10



the interconnection agreement at all. To decide that such measures are not arbitrable, without the
benefit of any evidence, is to deliver a defeat to competition in Tennessee and victory to
BellSouth, and to do so without giving would-be competitors and opportunity to be heard.

BellSouth must satisfy the dictates of the Telecommunications Act of 1996,
including providing services to competing local exchange companies at parity with that which it
provides to itself. Even BellSouth acknowledges -- at least to the FCC in ex parte
communications -- the need for self-effectuating performance measures to help fulfill the promise
of competition. Moreover, such measures are commonplace in BellSouth’s tariffs,
ITC"DeltaCom urges the TRA to consider these very same measures for inclusion in its
interconnection agreement with BellSouth and looks forward to presenting its evidence on this
issue.

Respectfully submitted this 18" day of August, 1999.

H. LaDon Baltimore, Esq. (BPR #003836)
Farrar & Bates, L.L.P.

211 7th Avenue North, Suite 420
Nashville, Tennessee 37219

(615) 254-3060

Attorneys for ITC*DeltaCom
COUNSEL:

David I. Adelman, Esq.

Charles B. Jones, 111, Esq.
Sutherland Asbill & Brennan LLP
999 Peachtree Street, N.E.
Atlanta, Georgia 30309

(404) 853-8000
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Nanette S. Edwards, Esq.
Regulatory Attorney
ITC"DeltaCom

700 Boulevard South, Suite 101
Huntsville, Alabama 35802
(256) 650-3957

CERTIFICATE OF SERVICE

The undersigned hereby certifies that on the 18" day of August, 1999, a true and correct
copy of the foregoing was served by hand delivery, overnight delivery or U. S. Mail, first class
postage prepaid, to the following:

Guy Hicks, Esq.

BellSouth Telecommunications, Inc.
333 Commerce Street, Suite 2101
Nashville, TN 37201-3300

H. LaDon Baltimore

12



EXHIBIT A



BellSouth'’s Proposal for Self Eftectuating

Enforcement Measures
April 8, 1999
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INTRODUCTION

BellSouth has cntered into over 400 contracts with CLECs in the nine
BellSouth states. These contracts have been approved by the various state
Public Service Commissions. A number of these cases were arbitrated and
included the issue of whether the PSC or arbitrator should order liquidated
damages and/or penalties as part of the contract. In each case, the

commission and/or the arbitrator declined to order liquidated damages or
penalties as part of the decision.

The proposal we now present is a voluntary proposal of BellSouth, which will
take effect under BellSouth’s contracts with the CLECs, but should not be
interpreted as admitting in any way that the PSCs or FCC have the authori

to impose self-exccuting penalties or liquidated damages without BellSouth’s
agreement.

BellSouth is making this offer as one means of breaking through the clutter
and minutiae of the service measurements of multiple processes and Instead
focusing on the rea] issues of market entry.

EXECUTIVE SUMMARY

BellSouth has conducted a scries of discussions with the FCC staff since the
Second petition for 271 relief for Louisiana was denied. In its order denying
that, the FCC stated that it believed that a system of self- effectuating
enforcecment measures should be established by BellSouth in the public

describes a set of cenforcement measures that BellSouth is willing to put in
place, subject to the terms and conditions described in this document.

BellSouth is proposing that 9 key measures, measured monthly, and
disaggregated into a total of 14 categories that will satisfy the goal of the
FCC, of protecting against BellSouth’s "backsliding" in the provision of
servicce to the CLECS for all three market entry methods: resale; unbundled
network clements; and interconnection. These key measures are based on




—

capable of measuring parity (as part of a series of workshops conducted by
the Louisiana PSC). At this time, there is no consensys on a single test that
adequately protects the interests of both BellSouth and the CLECs, although

the “modified Jackknife” method of analysis holds some promise of satisfying
all the parties.

In the interim, this Proposal provides simple, “bright line” tests that:

(1) Provide a retail analog for each measurement or benchmark:

(3) Establish a standard for making enforcemecnt Payments to the
CLECs, if this “material® variance is exceeded.

BellSouth’s Proposal measures the results for all CLECs aggregated at a
state level, and compares those measures to the specified retai) analog,
Then, if the CLEC agercgate results are *materially” different from
BellSouth’s results, the proposal provides for a specific enforcement

Payments to each individual CLEC, based on the services and function being
measured.

Ioop-port combinations provided to the CLECs. If the levels of Missed Due
Dates arc materially different (> 1%), the enforcement mcasures are triggered,
and a payment is made to cach CLEC, rcfunding the Non-Recurring Charge
for all orders in that category where BellSouth missed the due date.

Intercxchangc Carrier Customers, IXCs. These existing contractual
arangements compensate the IXCs for performance failures in the areas of
installation, maintenance, and billing, and are based on the NonRecurring

(NRC) and Recurring Charges (RC) the IXC would have paid if the service
objectives had becn met.



The payments in thijs Rroposal are similar in that:

This concept, using an aggregate measurement to determine parity, and then
making enforcement payments to individual CLECs based on the
performance they have reccived, ties together:

(1) The objectives of public interest (verifies that parity is being provided
on an overall basis), and;

(2) The interests of individual CLECs (i.f a failure in service occurs and

parity is not being provided, the CLEC is compensated based on the
individual performance reccived.)

MEASUREMENTS

Certain key measurements selected from the enure sct of BellSouth SOM will

be tested for “parity” in this proposal. Additional, detailed descriptions of the
Hi€asurements are given in attachment C.

The kecy measurements proposed are:

Installation Timeliness: Percent Missed Due Dates
Installation Quality: Percent Repair reports within 4 days of

installation
Repair Timeliness: Percent Missed Appointments
Repair Quality: Pcrcent Repeat Reports
Billing: Usage Timeliness
Billing: Invoice Timeliness
Operating Support
Systems (OSS): Percent Availability
Collocation: Due Dates Met

Trunking: % Aggregate Blocked Calls




REPORTING

mect regulatory and contractual reportung obligations. These date will also
continue to be given to individual CLECs. Additionally, for the purposcs of
this proposal, the same data will be used to report on the key measures
included in the enforcement mcchanisms. --

The data will be aggregated as described in the Benchmark Section to
produce groups of BellSouth'’s retail services and group of CLEC resale or
unbundled Network Elements that can be properly compared as analogous.

These measurements will be made on a monthly basis, and will include al]

data obtained during the month, except as specified in the detajled
exclusions.

BENCHMARKS

RETAIL ANALOGS: Each measure (except collocation) has a specific retail
analog measurcment, designed to reflect similar services that BellSouth

provides for its retail customers. These retail analogs are:

RESALE: Results for all BellSouth retail scrvices arc grouped together
(residence, business, and designed services), and are compared to the
services provided for the CLECs at resale. The loop+port combinations
Provided to the CLECs are also included in this category, because
these combinations are cssentially identical to the resold services.

UNE: Results for all Unbundled Network Elements (except loop+port
combinations) are aggregated together and are compared to an
aggregate of BellSouth’s retail residence and business services that
require an outside dispatch. Since the unbundled loops that
constitute the major portion of this category may be used to scrve
cither residential or business customers, and require conversion at the
central office frame or dispatch to the customer premise, it is

rcasonable to compare UNEs to an aggregate of similar scrvices ~- both
residence and business.



| .
BILLING USAGE TIMELINESS: Results for delivery of daily usage data
(local and access) to the CLECS are aggregated and compared to
. BellSouth'’s delivery of CMDS data between BellSouth different
accounting offices over the ne time period.
|

BILLING INVOICE TIMELINESS: Results for delivery of invoices to the
CLECs are calculated for two CE. tegories, Resale invoices and UNE
invoices, and are compared to BellSouth’s delivery of invoices to its
retail units. 5

] .
OSS AVAILABILITY: Results fog specified BellSouth rétail unit

operating support systems are;‘Gggregatcd and compared dircctly to
the results for CLEC OSss provxl ed by BellSouth.

COLLOCATION: There is not a gpecific retail analog for this service, so
the benchmark of the Space available due date (negotiated between the

CLEC and BST) is used for Lh:s! measurement.

1
1. TRUNK BLOCKING: This measurcs & compares the average
monthly blocking (on an hot r-by hour basis) for BST trunks linked

to the CLEC network and the BST local trunking nctwork.
1

FURTHER CONDITIONS: .i

No enforcement mechanism will be p\;Lt in place until BST receives 271
approval from the FCC for a given s te.

The penalties are structured to provicie no incentive for the CLEC community
to prefer the remedy over quality service,

A finding (statistical or materiality) otfapparcnt disparity is not an
irreversible finding of discrimination.

TESTS FOR PARITY: ?

1) BellSouth has been ana.fyzing a series of different typcs of

statistical tests capable of measuring parity (as part of a scries

of workshops conductcd'{by the Louisiana PSC). At this time,
there is no consensus oq & single test that adequately protects
the interests of both Bell;éouth and the CLECs, although the

“modified jackknife® method of analysis holds some promise of
satisfying all the partics.ﬁi BellSouth has been working with the
Louisiana Public Service:Commission, and their consultant on

this matter for several m"fmt_hs. BellSouth has also retained Dr.



2) Any test for panty will ultimately include tests for both statistical
significance and materiality.

REMED!ES
The payments in this proposal are stEuctured to:

1) Compensate the CLEC based on the charges for a service

specified, and;

2) When a “parity” failure is detected BellSouth will compensate
the CLEC for EVERY instance of service failure that month,

thus returning the CLEC to the financial position of perfect
service.

The calculations for these remedies are explained in detail in Attachment B.

IMPLEMENTATION

These enforcement measures will be put in place by adding them to existing
contracts between BellSouth and the CLECs, immediately after a 271
Petition is approved by the FCC. Once they are added to any contract in
State, the enforcement measures will be structured so that any CLEC can

selectively add these provisions to its contract using the “pick and choose”
mechanism.

COMMENTS ON CLEC PROPOSALS

Scveral of the CLECS have joined together in a consortum called the Local
Competitive Users Group, LCUG. This group has prepared a scries of
detailed Proposals for service quality measurements, statistical validation of



State commissions and the FCC to insure that the aims of the
Telecommunications Act arc being carried out.

STRENGTHS OF BELLSOUTH'S PROPOSAL: -

BellSouth’s proposal, on the other hand is:

Limited to key measures that capture the outcomes of processcs, ie.,
services provided to end-users. g

Offers a simple, easily understood test for “parity”, until the industry can

arrive at a consensus on the application of statistical tests for these
measures. :
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Attachment g

Matrix Details
VSEEM
Note # Measure Category Parity Calculation
1 Installation | % Duye Calculation: When a Materiality Test failure
Timelincss Dates occurs at the statc level, each CLEC with

Missed missed appointinents on scrvice orders in
this category will be compensated for the
failure to mect the BST commitment(s). The
CLEC’s actual number of missed
appointments will be multiplicd by the NRC.
Separate calculations will be made for the
Resale and UNE categories:” )

UNE Analog Methodology: The analog for
UNEs will be the combined mussed Due Date
rate of Residence /Business POTS dispatch.
Unbundled loops constitute a majority of the
UNE category, which can serve cither
residential or business customers and
require conversion at the central office
and/or the customer location. Thus, they
have been compared to an aggregate of retail
residence and business dispatched service

requecsts.
2 Installation | % Report Galculation: When a Materiality Test failure
1 Quality w/in 4 occurs at the state Icvel, cach CLEC with
days repeated reports within 4 days on service

orders in ‘this category will be compensated
for the failure to mect the retail analog/
matcriality test. The CLEC’s actual number
of repeated reports will be multiplied by the
RC. Separate calculations will be made for
the Resale and UNE categories

UNE Apalog Methodology: The analog for
UNEs will be the combined misscd DD rate of
Residence/Business POTS dispatch.

Unbundled loops constitute a majority of the
UNE category, which can serve cither
residential or business customers and
require conversion at the central office
and/or the customer location. Thus, they
have been compared to an aggregate of retail
residence and business dispatched scrvice
requests.




Attac-hmcnt B

Repajr % Missed Calculation: When a Materiality Test failure
Timeliness | Repair occurs at the state level, cach CLEC with
Appts missed appointments on trouble rcports in
this category will be compensated for the
failure to meet the BST commitment(s). The
CLEC’s actual number of missed
appointments will be multiplied by the RC.
Separate calculations will be made for the
Resale and UNE categories

UEE Analog Methodology: The analog for

UNEs will be the combined missed DD rate of
Residence/Business POTS dispatch.
Unbundled loops constitute a majority of the
UNE category, which can serve ejther
residential or business customers and
require conversion at the central office
and/or the customer location. Thus, they
hiave been compared 10 an aggregate of retail
residence and business dispatched service

requests. _
Repair Repeated g;h'a_.lculatign: When a Materialjty Test failure
Quality Report occurs at the state level, cach CLEC with
Rate repeated reports within 30 days of a trouble

report in this category will be compensated
for the failure to meet the retail analog/
materiality test. The CLEC's actual number
of repeated reports will be multiplied by the
RC. Separate calculations will be made for
the Resale and UNE catepories.

UNE Analog Methodology: The analog for
UNEs will be the combined missed DD rate of
Residence/Business POTS dispatch.

Unbundled loops constitute a majority of the
UNE category, which can serve either
residential or business customers and
require conversion at the eentral office
and/or the customer location. Thus, they
have been comparcd to an aggregate of retail
residence and business dispatched service
requests.




Attachment B

Billing

Usage
Timeliness

Calculation: If CLEC results are greater than
1 day, then the following calculation will
apply: 25% * Monthly Optional Daily Usage
File (ODUF) / Access Daily Usage File (ADUF)
sales charges.

VSEEM Methodology: A 25% VSEEM rate i
applied to the formula as noted in the

calculation above. This rate was selected in
order to present a significant VSEEM to the
CLEC commuinity in the event of disparate
billing performance.

Invoice
Timeliness

Csalculation: A value of .000493 * Total
monthly bill for each day out of parity.

VSEEM Methodology: The VSEEM is based
on;the business inconvenicnce caused to the
CLEC by a delay in delivering the billing
information they necd, and is based on an
18%/yr rate for each whole days delay of

their Lilling data.

13
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Attachment B

OSss Pre- Calculation: System availability will be
ordering compared to BST’s retail systems as
and currently defined in the SQM (based on
ordering scheduled availability). The rotal availabiljty
oSss for LENS, EDI, TAG, LEO MAINFRAME, LEO.

Availability UNIX, LESOG, HAL, and BSOG will be
compared to the availability of SOCSs, RSAG,
DSAP, BOCRIS, and ATLAS/COFFI. In the
event that a difference favoring the BST by
>1 % occurs in a given month, a $20 cost for
manual haadling will be multiplied by the
actual number of electronically submitted
service requests to produce the VSEEM
amount.

VSEEM Methodology: The VSEEM payment
is based on dompensating the CLECs for
manual handliag of orders on a sliding scale
based on the difference between BST's
systcms and the CLEC systems, Manual
handling of service requests may be
necessary for the CLECs in the event that
they arc unable to clectronically submit their

requests,
Collocation | % DD Calculation: The NRC in this case is the total
Missed of all space preparation and application fees

for: the specific collocation job. Any
supplements to the original order will reset
the due date (as agreed to by BST and CLEQ)
for this measurement.

V§- ;EBM Mecthodology: The NRC of $45,000

répresents an average charge to the CLECs
réquesting collocation arangements and
follows the aame principles of missed due
dates/commitments used in the provisioning
and maintenance arenas.

19



Attachment B

Trunking Trunk Calculation/VSEEM Methodology:
. Blockage !

This VSEEM is based on the new trunk
blpcki.ng parity measurement.

This measurement will define the difference
in/blocking at the state (or MSA) level for all
C_I;.EC trunk groups as compared to all BST
local trunk groups. There are 24 aggregate
measurements (one per hour) to be
compared. A parity failure i$ defined as any
2 hours when the CLEC aggregate exceeds
the BST aggregate by more than 0.5%.

Tl’_:e VSEEM: payment would be
calculated by determining the
dference in blockage for each hour
where the CLEC exceeded BST,
dividing the result by 16 (average
usage hours/day), and increasing the
CLECs Reciprocal Compensation
payment by-the amount.

For example, if 4 hours excced the 0.5
threshold, a failure would be triggered. If the
differences in % blockage were 1%, 2%, 1%,
and 3%, the calculation would be (.01l+. 02+,
Ol#. 03)/16 =0.43%, and the CLEC would
beipaid a 0.43% VSEEM payment based on
their monthly reciprocal compensation usage
payment. LE. if the reciprocal comp usage
payment they reccived was $500,000, the
VSEEM would be 0.43%, * $500,000 =
$2150. :

I
If we failed by 1% for 16 hours, the VSEEM
payment would be 1% * $500,000 = $50,000.

Th.{s rmethod ties the VSEEM Payment to the
CLECs actual usage during the month, but

uses a simply, easily calculated formula.

20



Attachment ¢

Modified Service Quality Measurements Descriptions!

TABLE OF CONTENTS

Pre-Ordering and 1. OSS Interface Availability
Ordering OSS- -
: :
Provisioning 2. Percent Missed Installation 3
Appointments 4
3. Percent Provisiohing Troubles
within 4 days =
Maintenance & Repair |4. Missed Repair Aiﬁpointmcms S
S. Percent Repeat Troubles within 30 6
days
Billing 6. Invoice Tixﬁelinef‘:s‘s 7
7. Usage:Data Delivery Timeliness 8
Collocation 9. % of Due Dates Mct 9
Trunk Group 8. Trunk Gro@lp Séfirice Comparison 10, 11
Performance ' :

ISelected VSEEM Measures have beén exderpted Jrom the standard
BST-Service Quality Measurements and their descriptions have been
enhanced or modified for the purposes of this discussion.

21



PRE-ORDERING AND ORDERING OSS

Attachment ¢

Function: OSS Interface Availability;
Measurement | This measurement captures the availability percentages |
Overview:

Measurement | 1.

for the BST systems that the CLEC uses during pre-
ordering and ordering. Comparisons to BST results allow
conclusions as to whether dn equal opportunity exists for
the CLEC to deliver a comparable customer experience.
OSS Interface Availability = (Actual.

Methodology: Availability)/(Scheduled Availability) X 100

Definition: Percent of time!OSS interface is actually
available comparéd to scheduled availability. Availability
percentages for CLEC interface systems and for all legacy
systems accessed by them are captured.

_OSS Interface Availabilit

OSS Interface % Availability
LENS X
LEQO Mainframe x
LEO UNIX X
LESOG X
EDI X
HAL X
BOCRIS x
ATLAS/COFFI : P X
RSAG/DSAP L x
SOCS o X

22
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Attachment C

PROVISIONING

Function: Installation Timeliness

Measurement | The “pcrcent missed installation appointments”
Overview: mcasure monitors the reliability of BST commitments

with respect to committed:due dates to assure that
CLECs can reliably quote expected due dates to their
retail customer as compared to BST.

Measurcment | 1. Percent Missed Instalfation Appointments =
Methodology: (Number of Orders missed in Reporting Period) /

(Number of Orders Completed in Reporting Period)
X 100 - : :

Percent Missed Installa.tioxii Appointments is the
percentage of total orders processed for which BST is
unable to complete the sexvice orders on the committed
due dates. Missed Appointments caused by end-user
reasons will be included and reported separately.

Decfinition: Percent of ord:érs where completions are
not done by due date. Seé "Exclude Situations” for
orders not included in t.his; measurement

Methodology: .
* Mechanized metric from ordering system

Reporting Dimensions: ' Excluded Situations:
= CLEC Aggregate ¢ Orders canceled by the CLEC
BST Aggregate e Order Activities of BST associated
State, with internal or administrative use of
Reporting Levels docal services.
e Resale ¢ ©Orders missed due to CLEC and Jor
e UNE : End User causes




! Attachment C
1
i

Data Retained Relating to CLEC Data Retaived Relating to BST ]

Experience: : Performance:

* Report Month : + Report Month

* CLEC Order Number | e BST Order Number

* Order Submission Date ' ¢ Order Submission Date

* Order Submission Time ¢ Order Submission Time

s Status Type . %Status Type

e Status Notice Date e Status Notice Date

¢ Srtatus Notice Time . ‘:Starus Notice Time

* Standard Order Activity : ¢ Standard Order Activity

+ State, and further geographic ; * State, and further geographic
dissagregation as required by $tatc dissagregation as rcquired by State
Commiission Order : Comimnission Order

Function: Installation Quality ¥

installation activities. :

Measurement | The Percent Provisioning Trbubles within 4 days of
Overview: Installation measures the qhality and accuracy of

completed orqers by.
Methodology::

systems.

Measurement | 1.% Provisionldg Troubles within 4 days of Service
Methodology: Order Activit;y = 7 (Trduble reports on all
completed orders 4

order(s) completion) / {All Service Orders in a
calendar moxzzth) X 100

Definition: l\}ica.surcs the quality and accuracy of

i
¢ Mechanized metric from ordering and maintenance

ys following service

]

| Reporting Dimensions: !

Excluded Situations:

CLEC Aggregate :
BST Aggregate f
State
Reporting Levcls

* Resale/Combo

« UNE

Trouble reports canceled at the CLEC
request

BST trouble reports associated with
administrative service

ﬁ‘roublc reports associated with
CPE/CPIW

Trouble reports “Found OK” after

dispatch to outside field forces (e.g.
Disposition Code 09XX)

|
{
|
i 24
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Attachment C

Data Retained Relating to CLEC
Experience:

Daf;n Retained Relating to BST

Performance:

* Report Month * Report Month ]
¢ CLEC Ticket Number ¢ BST Ticket Number
e Ticket Submission Date e Ticket Submission Date

Ticket Submission Time * Ticket Submission Time
* Ticket Completion Time e Ticket Completion Time

Ticket Completion Date * Ticket Completion Date

Service Type ¢ Service Type
e Disposition and Causc mon- .

Design/Non-Specia) only) ‘ ‘
e State, and further geographic -

dissagregation as required by State

Commission Order

Disposition and Cause (Non-Design/Non-

Special only)

e ‘State, and further geographic

' 'dissagregation as required by State
Commission Order

——

¢
|
I
'
i
i
i
A
!
1

|
|
|
i
i
|
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Attachment ¢

MAINTENANCE & REPAIR

Function:

Missed Repair Appointments

Mecasurement
Overview:

When the data for this measure is collected for BST and
a CLEC it can be used to compare the percentage of
accurate cstimates of the ime required to complete
scrvice repairs for BST and the CLEC.

Measurement
Methodology:

2. Percentage of Missed Repair Appointments -
(Count of Customer Troubles Not Resolved by the
Quoted Resolution Time and Date) / (Count of
Customer Trouble Tickets Closed) X 100.

Definition: Percent of trouble reports not cleared by
date and time committed. Note: Appointment intervals
vary with force availability in the POTS environment.
Specials and Trunk intervals are standard interval
appointments of no greater than 24 hours.

Methodology: Mechanized metric from maintenance
database(s).

Reporting Dimensions:

Excluded Situations:

CLEC Aggregatc : .
BST Aggregate
State, and (urther geographic .

and/or End User causes

dissagregation as required by State CLEC request
Commission Order * BST trouble reports associated

Product Reporting Levels
Resale/UNE Combos service

e Trouble reports associated with

CPE/CPIW

Disposition Code 09XX)

Appointments not met due to CLEC

Trouble tickets canceled at the

with internal or administrative

* Trouble reports “Found OK” after
dispatch to outside field forces (e.g.

26
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Attachment C

Data Retained Relating to CLEC
Experience:

Data Retained Relating to BST
Performance:

* Report Month

* Total Troubles

* Total and Percent Missed
Appointments
Service Typc

Disposition and Cause (Non-
Desiga/ Non-Special only)

* State, and further geographic
dissagregation as required by State

Comumission Order Report Month
CLEC Ticket Number :

Ticket Submission Date
Ticket Submission Time
Ticket Completion Time
Ticket Complction Date

Report Month T
Total Troubles

Total and Percent Missed
Appointments

Service Type

Disposition and Cause mon.
Design/Non-Special only)

State, and further geographic
dissagregation as required by State
Commission Order Report Month
BST Ticket Number

Ticket Submission Date
Ticket Submission Time
Ticket Completion Time
Ticket Completion Date

27




Attachment ¢

Function: Quality of Repair

Measurement
Overview:

requests.

This measure, when collected for both the CLEC and |
BST and compared, monitors that CLEC maintenance
requests are cleared comparably to BST maintenance

database(s).

Measurement | 1. Percent Repeat Troubles within 30 Days = (Total
Methodology: Repcated Trouble Reports within 30 Days) / (Total
Closed Troubles) in Teporting period X 100

Definition: For Percent Repeat Trouble Reéports within
30 Days: Trouble reports on the same line/circuit as a
previous trouble report within the last 30 calendar days
as a percent of total troubles reported.

Methodology: Mcchanized metric from maintenance

Regorting Dimensions:

Excluded Situations:

» CLEC Aggregate
* DBST Aggregate
* State, and further geographic
dissagregation as required by State
Commission Order
* Product Reporting Levels
* Resale/UNE Combos
« UNE

* Trouble reports canceled at the
CLEC request

|e BST trouble reports associated

with administrative service

¢ Trouble reports associated with

CPE/CPIW

* Trouble reports “Found OK” after
dispatch to outside field forces
(Disposition Code 09XX)

28




Attachment C

Data Retained Relating to CLEC

Data Retained Relating to BST ]

Experience: Performance:

* Rcport Month .

e Total Troubles e Total Troubles
o

Total and Percent Repeat Trouble
Reports within 30 Days

Service Type

Disposition and Cause (Non-
Design/Non-Spccial only)

State, and further geographic

dissagrcgation as required by State ‘

Commission Ordecr Report Month
CLEC Ticket Number

Ticket Submission Date
Ticket Submission Time
Ticket Completion Time
Ticket Completion Date
Service Type

Disposition and Cause (Non-
Design/Non-Special only)
State, and further geographic

dissagregation as required by State .

Comurnission Order

- Disposition and Cause (Noa-

Report Month R

Total and Percent Repeat Trouble
Reports within 30 Days

Service Type

Disposition and Cause (Non-
Design/Non-Special only)

State, and further geographic
dissagregation as required by State
Commission Order Report Month
BST Ticket Number

Ticket Submission Date
Ticket Submission Time
Ticket Completion Time
Ticket Completion Date
Service Type

Design/Non-Special only)

State, and further geographic
dissagregation as required by State
Commission Order

29
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BILLING

Attachment C

 Function: Invoice Timeliness

not parity exists. ‘ -

Measurement | The accuracy of billing invoices delivared by BST to the
Overvicw: CLEC must provide CLECs with the opportunity to deliver
bills at least as accurate as those delivered by BST.
Producing and comparing this measurement result for both
the CLEC and BST allows a determination as to whether or

days.

Measurement | 2. Mean Time to Deliver Invoices = I[ (Invoice ]
Methodology: | Transmission Date) - (Date of Scheduled Bifl Close)] /
(Count of Invoices Transmitted in Reporting Period)
This measure provides the mcan interval for billing
invoices. CRIS-based invoices should be released for
delivery within six (6) workdays, and CABS-based invoices
should be released for delivery within eight (8) calendar

Objective: Mcasures the mean interval for timeliness of
billing records delivered to CLECS in an agreed upon

service outage)

format.
Reporting Dimensions: Excluded Situations:
* CLEC Aggregate * Any invoices rejected due to
* BST Aggregate . formatting or content errors

* - Adjustments not related to
- billing errors {e.g., credits for

Data Retained Relating to CLEC | Data Retained Relating to BST

Experience: Performance:
* Report Monthly * Report Monthly
¢ Invoice Type * Retail Type
N Resale W CRIS
® Unbundled Element Invoices W CABS .
(UNE)

30



Attachment C
BILLING (Continued)

Function: Usage Data Delivery Timeliness ]
Measurement | The accuracy of usage records delivered by BST to the |
Overview: CLEC must provide CLECs with the opportunity to

deliver bills at least as accurate as those delivered by
BST. Producing and comparing this measurement
result for both the CLEC and BST allows a determination
as to whether or not parity exists.
Measurement | 3. Usage Data Delivery Timeliness = (Total number
Methodology: of usage records sent within six(6) calendar days
from initial recording/receipt) / (Total number of
usage records sent) o
This measurement provides Percentage of recorded
usage data (BellSouth recorded and usage recorded by
other carriers) delivered to the appropriate CLEC within
six (6) calendar days from initial recording. A parity
measure is also provided shéwing timeliness of BST
messages processed and transmitted via CMDS.

Objective: The purpose of these measurements is to
demonstrate the level of quality and timeliness of
Processing and transmission of both types of usage data
(BellSouth recorded and usage recorded by other
carriers) to the appropriate CLEC.

Mecthodology: The usage data will be mechanically
transmitted or mailed to the CLEC data processing
center once daily. Method of delivery is at the option of
the CLEC. Timeliness and completeness measures are
reported on the same report.

Regort.ing Dimensions: Excluded Situations:
* CLEC Aggregate s None

> BST Aggregate : :
Data Retained Relating to CLEC | Data Retained Relating to BST

| Experience: Performance:
* Report Month * Report Monthly
* Record Type * Record Type

® BellSouth Recorded
® Non-BellSouth Recorded

3t



Collocagion

Attachment C

Function; Response Interval, Provisioning Interval and
Timeliness for Providing Collocation Space to a CLEC
in a BellSouth Central Office.

Measurement | Collocation is the placement of customer-owned

Overvicw: equipment in BellSouth Central Offices for
interconnecting to BellSouth’s tariffed services and
unbundled network clements. Although BellSouth
offers both Virtual and Physical Collocation, only due
dates for Physical requests will be included in this
metric. The vehicle for tracking the BST commitment to
the CLEC is the “Percentage of due dates on firm orders
missed”. "

Measuremcat | 1. <% of Due Dates Missed = (Number of Orders not

Methodology: completed w/i ILEC committed Due Date during

reporting period) / (Number of Orders completed
in reporting period) X 100.
Definition: Measures the percent of Collocation space
request, including construction and network
infrastructure, that are not complete on the due date.
Methodology:
Currcnt-Manual, Puture-Mechanized

Reporting Dimensions: Excluded Situations:

* State, and further geographic e Any order canceled by the
dissagregation as required by State CLEC. ,
Commission Order * Time for BST to obtain any

* Physical permits

e Collocation contract
negotiations

Data Retained Relating to CLEC Data Retained Relating to BST

Experience: Performance:

¢ Report Month ¢ Report Month

¢ CLEC Order Number ¢ Application

* Application Submission Date * Application Response

= Firm Order Submission Time e Firm Order

* _Space Acceptance Date * BST Completion Date
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Attachment C

TRUNK GROUP PERFORMANC§

| Function: Interconnection Trunk Performance

Measurement | I order to ensure quality service to the CLECs as we]] as
Overvicw: Protect the integrity of the BST nerwwork, BST collects
traffic performance data on the trunk groyups
interconnected with the CLECs as we]] as all other trunk
[ Broups in the BST nctwork.
Mcasurement | 1. Trunk Group Performance: Contains the service
Methodology: performance results of the following high use ang

BST traffic; :

1. BellSouth End-Office to BeliSouth Access Tandem
2. BellSouth End-Office to CLEC Switch

3. BellSouth Local Tandem to CLEC Switch

4. BellSouth Access Tandem to CLEC Switch

S. BellSouth End-Office to BellSouth Loca] Tandem
6. Inter-Tandem Trunk Groups

7. BellSouth End-Office to BellSouth End-Office

Method of Calculation:

* First, the daily blocking is calculated for each trunk
Broup as the overflow divided by call attempts for
each hour on a given day.

* Next the weekly blocking is calculated as the average
of each day's blocking by hour.

* Next the monthly blocking is calculated as the
weighted average across all weeks for each hour with
valid measurement data within the study period. The
weighting factor is the number of valid measurement
days.

¢ Finally, the monthly aggregate blocking is calculated
as the weighted average for all weeks for each hour
with valid measurement data within the study penod,
The weighting factor is the number of trunks in
service assigned to a trunk Broup included in the

_ average. - —
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Attachx-nent C

Reporting Dimensions:

Exclud‘éd Situations:

BST Trunk Group Aggregate
CLEC Trunk Group Aggregate
CLEC Trunk Group Specific
State, Region and further
geographic dissagregation as
required by state commission
order

Trunk groups for which valid
traffic data mceasurcment is
unavailable

Trunk groups that are not
relevant for comparison.

Data Retained Relating to CLEC
Experience:

Data R&ained Relating to BST

data is available

Number of trunks assigned to
each trunk group

Blocking by hour for each
trunk group

State, region and further
geographic dissagregation as
required by state commission
order

Performiance:
¢ Report month . chqgt study period
* Total trunk groups * Total trunk groups
* Total trunk groups for which * Total'trunk groups for which

data is available
Number of trunks assigned to

-each.trunk group
Blocking by hour for each trunk

group:

State,.region and further

geographic disaggregation as
rcquired by state conunission

order -
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